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JUDGMENT

1. The  accused  person,  Sri  Nayan  Jyoti  Kalita  stood  trial  for  an  offence

punishable U/s 138 R/w section 142,  Negotiable Instruments Act,  1881 as

leveled against him by the complainant, Sri Durga Pd. Sarma.

     Allegation

2. The facts brought on record by the complainant are as follows. The accused

Sri Nayan Jyoti Kalita had approached the complainant and took loan for his

business purposes which he initially used to repay the loan within a month’s

time but from the period of 28-02-13 till 31-12-2013 he took loan amounting

to Rs 3,75,919/- which he has not paid.

3. The accused continued to take another loan from the complainant and he

issued two account payee cheque in favour of the complainant on 06.01.14

from his SBI account no.32182598718 Tezpur branch, vide cheque no 938555

dtd. 06.01.14 amounting to Rs 2,50,000/- and another cheque dtd. 08.01.14

amounting  to  Rs  1,26,000/-  totaling  an  amount  of  Rs  3,76,000/-.

Subsequently the complainant in the month of February 2014 deposited both

the cheques in SBI, Rangachakua branch but the same were dishonored on

14.02.2014 on the grounds of insufficiency of funds.

4. Thereafter on 10.03.14 the complainant sent demand notice to the accused

demanding payment of the cheque amounts. However, the accused despite

having knowledge of  the said notice,  never paid the cheque amounts.  As

such the complainant lodged the instant complaint U/s 138 of NI Act.

         Cognizance and Trial

5. The  complainant  filed  the  complaint  before  the  Hon’ble  Chief  Judicial

Magistrate, Sonitpur, Tezpur. Cognizance of an offence under section 138 of

the Act was taken and processes were issued against the accused, Sri Nayan

Jyoti  Kalita  accordingly.  On  appearance  of  the  accused,  the  particulars  of

offence under  section  138 of  the Act  were explained to  him to  which he

pleaded not guilty and claimed to be tried.



6. During  trial,  the  complainant  examined  4(four)  prosecution  witnesses

including himself. The accused was thereafter examined U/s 313 Cr PC. He

has submitted that he gave the complainant post dated cheque in respect of

business transaction and that he is a railway contractor and the complainant

used to supply material. He further states that he gave security cheque to the

complainant in respect of the Bolero pickup van that he used belonging to the

complainant.  He  also  states  that  he  already  paid  Rs  24,77,000/- to  the

complainant.  The  accused  also  stated  that  he  has  no  debt  towards  the

complainant.

7. The accused did not examine any defense witnesses. 

8. I have considered the evidence on record in its totality. I have also heard the

arguments put forth by both sides. 

POINTS FOR DETERMINATION

9. I have framed the following points for determination in order to arrive at a

definite finding as regards to the dispute.

i. Whether  the  accused  issued  cheques  No.  938555  dated  06-01-14

(Ext-2) and cheque No. 938556 dated 08.01.14(Ext-3) in favour of the

complainant  for  the  discharge  of  his  legally  enforceable  debt  or

liability?

ii. Whether  Ext-2  and  Ext-3  were  dishonored  due  to  insufficiency  of

funds?

iii. Whether  the  accused  received  the  demand  notice  issued  by  the

complainant regarding the dishonor of the cheques?

iv. Whether  the  accused  failed  to  repay  the  cheque  amounts  to  the

complainant within the stipulated period and thereby committed an

offence U/s 138 of NI Act?



DECISIONS AND REASONS THEREOF

i. Whether the accused issued cheques No.  938555 dated 06-01-

14(Ext-2) and cheque No. 938556 dated 08.01.14(Ext-3) in favour

of the complainant for the discharge of his legally enforceable

debt or liability?

10.The  complainant  as  PW-1  in  his  evidence  in  affidavit  has  reiterated  the

allegations made by the complainant in his complaint. 

11.P.W-1  has  produced loan  account  maintained in  a  dairy  from 28.02.13 to

01.02.14 as Ext-1 and Ext-1(1) are the relevant entries. Ext-2 and Ext-3 are

the dishonored cheques, Ext-4 is the cheque return memo dated 14.02.2014.

Ext-5  is  a  copy  of  pleader’s  notice  dated  10.03.2014,  Ext-6  is  the  postal

receipt No. RS0664309151N dated 10.03.2014 served on the accused person.
 

12.P.W-1 in his cross examination has stated that this case has been lodged due

cheque bouncing of an amount of Rupees Three lakh Seventy Five thousand.

13.Per contra, the accused has denied having a liability of Rs 3,75,919/- towards

the complainant. He in his statement U/s 313 Cr PC has claimed that those

cheques  were  issued  as  security  cheque  but  in  support  of  the  plea  the

accused  has  not  adduced  any  evidence  despite  being  given  several

opportunities. 

14.Thus, it can be inferred from the above that the accused has admitted to the

issuance  of  the  concerned  cheques(Ext-2  and  Ext-3)  but  has  denied  the

existence of any liability towards the complainant which is left unsupported

by evidence. 

15.On this point before going further in to the evidences on record it is important

to note the legal position on the matter at hand. It is the N. I. Act which gives

presumption  u/s  118(b)  and  139  that  the  cheque  so  issued  was  in  the

discharge of debt or liability. It is a statutory presumption and court is duty

bound to raise  it.  This presumption is  rebuttable but its  burden is  on the

accused. On this point the settled legal position is that as burden to rebut the

statutory presumption is on accused hence to rebut the same, the accused

may rely upon the evidences placed by complainant also, and need not give



his  own evidence.  That  for  the  accused,  standard  of  proof  for  rebuttal  is

preponderance  of  probability.  The  court  is  to  see  and  consider  the

circumstances in which alleged transaction took place to decide as whether

presumption has been rebutted or not. So in the light of this legal position I

have analyzed the evidences on record.

16.In present case, the fact that the cheques as well as the signature has not

been disputed by the accused and hence presumption U/s 139 will operate.

Thus, the burden is on the accused to disprove the existence of any legally

recoverable debt or liability.  To this effect the accused in his plea U/s 313

CrPC contended that the complainant has misused his security cheques and

that he has no outstanding dues towards the complainant.   In the instant

case  the  complainant  has  produced  the  copies  of  relevant  entries  of  the

ledger account book for the transaction between the complainant with the

accused which shows that as on 31.12.2013 the accused was liable to pay an

amount of RS 3,75,919 /- to the complainant and no payment for the said

amount was made. The complainant has not submitted any tax invoice to

corroborate the ledger entries but it is not essential as the burden is on the

accused to disprove the existence of liability. In the cross examination of PW-

1, it is revealed that in Ext-1 there is nowhere the signature of the accused,

neither is the name of accused written against the individual entries in the

journal, now considering that Ext-1 are the entries from ledger maintained by

the  complainant  to  sort  and  summarize  transactions  for  the  purpose  of

accounting hence it is not required that there should be the signature of the

accused against each and every entry. 

17.The accused in his plea U/s 313 Cr PC contended that he has already paid Rs

24,77,000/-  to  the  complainant  and  is  not  liable  to  pay  anything  to  the

complainant  but  he  has  failed  to  produce  any  ledger  account  statement

maintained by him to show that he is not liable to pay the cheque amount to

the complainant and that the ledger account statement or the invoices that

are produced by the complainant are manufactured or false.  The accused

further states in his S/D that the security cheque was issued in respect of

Bolero Pick Van belonging to the complainant which he rented but did not

adduce any evidence to establish the plea.



18.Further, the Ext-1 is corroborated by eye witness account of PW-2 who stated

in his cross examination that he was personally present some of the times

when the transactions took place between the accused and the complainant

and where he saw the accused taking cement, rod etc from the complainant

for which the money was to be paid later to the complainant. 

19.In  M.S.  Narayana  Menon  Vs.  State  of  Kerala;  (2006)  6  SCC39,  the

Hon’ble Apex Court has held that it has to be presumed that the cheque was

issued for some consideration unless the existence of such consideration is

disproved and that the initial burden of proof is on the accused to rebut the

said presumptions by raising a probable defence. In the present case it is

clear  that  the  accused  has  failed  to  disprove  the  existence  of  a  legally

enforceable debt whereas the complainant has been successful in proving the

liability  of  the  accused vide  Ext-1  to  Ext-7.  In  addition  to  the  above  the

accused in his S/D has admitted that he has received the legal demand notice

but did not send any reply to the same. As such it defies logic as to why the

accused did not state the actual facts in reply to the demand notice nor did

he institute any action for misusing the security cheques. 

20.Further it has been laid down in the case of I.C.D.S. V. Beena Shabeer and

Anthr  AIR 2002 SC 3014, it has been held that even security cheque will

come under the purview of Section 138 of NI Act, provided that when the

security  cheque was  quantified there was  some legally  enforeceable  debt

against the accused. In the present case, the accused has not been able to

disprove the existence of such debt and hence the complainant is within his

rights  to  enforce  the security  and  to  recover  the outstanding  debt  by its

encashment.

21.From the discussions made above it is clear that the accused has failed to

rebut  the  presumption  in  favor  of  the  holder  U/s  139  of  the  Act,  the

complainant has been successfully able to prove the liability of the accused

vide  Ext-1  to  Ext-7  and in  absence  of  evidence  to  the  contrary  the  said

cheque was issued for the discharge of a legally enforceable debt.

22.DECISION: The cheques were issued for the discharge of a legally enforceable

debt.



ii. Whether Ext-2 and Ext-3 were dishonored due to insufficiency of 

funds?

23.Ext-2 and Ext-3 are the cheque in question, Ext-2 is cheque no. 938555 dated

06.01.2014  and  Ext-3  is  cheque  no.  938556  dated  08.01.2014.  Both  the

cheque have been issued by M/S Aditya Enterprise of which the proprietor is

the accused Sri  Nayan Jyoti  Kalita,  the complainant has not  adduced any

proof to establish the same but it is not required as the accused has nowhere

disputed it and presumed to have admitted the same. 

24.P.W.1 exhibited the cheque return memo of SBI, Rangachukua Branch dated

14.02.2014 as  Ext-4  wherein  the  reason  for  dishonor  has  been stated  as

“Insufficient Fund”. P.W-3 who is the branch manager of SBI, Rangachakuwa

branch  has  been  examined  in  this  regard,  wherein  he  deposed  in  his

examination-in-chief  that  both  Ext-2  and  Ext-3  were  deposited  by  the

complainant on 16.01.2014 for  encashment but the same were dishonored

due to insufficiency of funds and both the cheque were returned along with

Ext-4 to the complainant. Ext-8 is the ledger of cheque deposit register for

the  relevant  period  containing  entries  showing  deposit  of  cheque  by  the

complainant on 16.01.2014 which is missing the signature of the concerned

bank official and Ext-9 is the computer generated record of the statement of

account of the complainant but the same has not been supported by any

certificate as required U/s 65B of the Evidence Act [Anwar P.V. V P.K. Basheer

2014 10 SCC 473]. Despite the Ext-8 and Ext-9 being filled with discrepancies

there is still sufficient evidence on record to presume that the cheques were

dishonored  due  to  insufficiency  of  funds  by  the  accused  person  and  the

accused has not adduced any evidence to disprove the same. 

25. Now in my opinion when a cheque is accepted it may be presumed that the

money will be available when the cheque is presented before the bank for

encashment. So considering the exhibited return memo and in absence of

anything from the accused side in his defense it is held that the cheque was

dishonored for the reason “Insufficient Fund” in the account of the accused. 

26.DECISION: Ext-2 and Ext-3 were dishonored due to insufficiency of funds.



iii. Whether the accused received the demand notice issued by the

complainant regarding the dishonor of the cheques?

27.P.W.1 exhibited the demand notice which has been marked as Ext-5 and the

postal  receipt  has  been  exhibited  as  Ext-6.  P.W-1  has  also  exhibited  the

returned envelope as Ext-7.

28.I have perused the above exhibits. The postal receipt shows that the notice

was sent by registered post duly prepaid and addressed to the accused.

29.In his examination U/s 313 of CrPC, the accused has admitted to the fact that

he received the demand notice but he did not reply to it because he had no

debt towards the complainant.  

30.Now, considering that accused has admitted to receiving of the notice in his

S/D U/s 313 CrPC and also taking into account that both Ext-6 and Ext-7

appears to be genuine and the defense has not disputed the genuineness.

Hence  it  is  held  that  the  accused  has  duly  received  the  demand  notice.

Hence, this point is decided in affirmative. 

31.DECISION: This point is decided in affirmative. 

iv. Whether the accused failed to repay the cheque amounts to the

complainant within the stipulated period and thereby committed

an offence U/s 138 of NI Act?

32. There is no material on record or any plea taken by the defense to suggest

that the accused had paid the cheque amount.

33.The offence under Section 138 of the N.I. Act is complete on the satisfaction

of  certain  conditions  which are  that  the  cheque has  to  be  issued on the

account maintained by the accused and that the cheque has to be issued for

the discharge of a debt or liability. It is further provided that the said cheque

has to be deposited within three months of its issuance or within its validity

and that the notice regarding the dishonor of the cheque ought to be given

within 30 days of the receipt of information regarding the dishonor. 

34.In the instant case at hand it is already held that the cheque was issued by

the accused in the account maintained by him and that the said cheque was

dishonored  due  to  the  reason  “Insufficient  Fund”  in  the  account  of  the



accused.  The  cheque  No.938555  was  issued  in  the  instant  case  on

06.01.2014 as it appeared from Ext. 2 and cheque No 938556 was issued on

08.01.2014  and  was  presented  for  encashment  before  the  banker  of  the

complainant  on  in  the  second  week  of  February  and  the  cheque  were

dishonored  on  14.02.2014.  The  demand  notice  was  issued  by  the

complainant  on  10.03.2014  which  is  within  30  days  from  the  receipt  of

information  of  dishonor.  The  notice  was  received  by  the  accused  on

21.03.2014(the same being returned to the complainant’s advocate due to

the accused person remaining absent and was presumed to be duly served as

it was correctly addressed and sent via registered post) and the complainant

lodged this case on 19.04.2014 which is within 30 days after the lapse of 15

days  from the  date  of  receipt  of  demand  notice;  hence  the  complaint  is

lodged within the period of limitation.

35.In  view of  the  above  discussion  it  is  held  that  all  the  ingredients  of  the

offence under Section 138 of the N.I. Act, 1881 are satisfied in the instant

case  and  further  the  complainant  has  satisfied  all  the  requisites  for  the

institution of the complaint; hence it is held that the accused Shri Nayan Jyoti

Kalita has committed the offence under Section 138 of the N.I. Act, 1881.

36.In  view of  the discussions  made above  and the  decisions  reached in  the

foregoing points for determination it is held that the accused has committed

offence under Section 138 of the N.I. Act, 1881 and as such the accused is

convicted under Section 138 of the N.I. Act, 1881.



ORDER

37.Considering the discussions made above and in light of the above decisions,

the accused person, Sri Nayan Jyoti Kalita is found guilty of the offence under

section 138 of the Act and is convicted for the same accordingly.

         Probation

38.I  have  considered  the  applicability  of  the  benefits  of  the  Probation  of

Offenders Act to the convict. In the instant case, it is quite clear that the

convict has committed the offence not under any compulsion but to guard his

financial  interests,  thereby  depriving  the  complainant  of  its  due  money.

Considering the magnitude of the due amount and the overall socio-economic

nature  of  the  offence,  I  am  of  the  opinion  that  granting  the  benefits  of

probation might send a wrong message to the victim. Moreover, a court of

law is bound not just to see that the actual offender receives a punishment

commensurate  to  his  crime  but  also  to  see  that  potential  offenders  are

deterred  from committing  a  similar  offence.  As  such,  I  am disinclined  to

extend the benefits of the Probation of Offenders Act to the convict.

         Sentence

39.I have heard the convict Sri Nayan Jyoti Kalita before sentencing him. I have

also  considered  the  quantum  of  sentence  to  be  imposed  upon  him.

Considering  the  nature  of  the  offence  and  the  other  attending  facts  and

circumstances of this case, the accused is convicted of the offence under

section 138 of the Negotiable Instruments Act, 1881 and he is sentenced to

undergo  simple  imprisonment  for  4  (four)  months  and  further  to  pay

compensation of Rs.5,00,000/- (Five Lakhs only) to the complainant as the

total cheque amount is Rs.3,75,919/- only and more than seven years have

elapsed  from  the  date  of  issuance  of  the  cheques.  The  amount  of

compensation is awarded so because even if  the complainant would have

kept the said amount in bank for this period then also this amount would

have been that at the prevailing rate of interest. It is further directed that the



convict  shall  undergo  simple  imprisonment  for  another  one  (1)  month  in

default of the payment of compensation.

40.Furnish a free copy of the judgment to the convict immediately. The case is

disposed of on contest.

Given in my hand and under the seal of this court on this the 24 th day of

January, 2022.

         Typed by Me:                                                         

 (Mr Vishek Bhuyan)       
                                                                  Judicial Magistrate First Class

                                                                                      Sonitpur, Tezpur



APPENDIX

Prosecution Witness:

PW-1: Sri Durga Prasad Sarma

PW-2: Sri Prasanta Nath

PW-3: Sri Ram Kumar Chetri

PW-4: Sri Subrata Tripathi

Defence Witness:

NIL

Prosecution Exhibits:

Ext-1: Copy of ledger account of the complainant

Ext-1(1): Relevant entries

Ext-2: Cheque bearing no.938555 dated 06.01.2014

Ext-2(1): Signature of accused person in said cheque

Ext-3:Cheque bearing no.938556 dated 08.01.2014

Ext-3(1): Signature of accused person in said cheque

Ext-4: Cheque return memo dated 14.02.2014

Ext-5: copy of pleader’s notice dated 10.03.2014

Ext-6: Postal receipt NO. RS066430915IN dated 10.03.2014

Ext-7: envelope of said registered notice which was returned unserved on the 

accused.

Ext-8: ledger of cheque deposit register for the year 2014-15

Ext-8(1): Relevant entry



Ext-9: Statement of account of Durga Pd. Sarma

Ext-9(1) to 9(4): Signatures

Ext-10: Statement of account of accused person.

Defence Exhibits:

NIL

                                                 

 (Mr Vishek Bhuyan)       
                                                                  Judicial Magistrate First Class

                                                                                      Sonitpur, Tezpur


